Court of Appeals of Georgia
June 30, 2015
TO:  Mr. Alphonso Wooten, GDC408512 M-4, Macon Correctional Institution, Post Office
Box 426, Oglethorpe, Georgia 31068

RE: A15A1269. Alphonso Wooten v. The State

CHECK RETURN
O Your check number in the amount of written on the account of your firm
for the filing fee in is enclosed. Please be advised that this

Court is returning your check since the filing fee was already paid by

CASE STATUS - DISPOSED
O The referenced appeal was on

CASE STATUS - PENDING

The above referenced appeal is pending in your name before this Court. The appeal
was docketed in the April 2015 Term and a decision must be rendered by the Court by

the end of the September 2015 Term which ends on or about December 16, 2015.

The documents enclosed in your mailing are not styled properly and therefore, we do
not know what you intend the communication to be. I am returning your documents

to you.

APPLICATION FOR PERMISSION TO APPEAL A PROBATION REVOCATION

a To appeal a probation revocation, you will need to file a Discretionary Application with this
Court. Rule 31 of the Rules of the Court of Appeals of Georgia describes a Discretionary

Application and the items you would need to include with your application.

A Discretionary Application must be filed within 30 days of the stamped filed date on the
order that you are appealing and the application must be accompanied by a proper Certificate
of Service and a pauper’s affidavit or the $80.00 filing fee. You must also comply with all

the other applicable rules of Court regarding filing with the Court of Appeals of Georgia.

Enclosed, please find a copy of the Rules of the Court of Appeals for your review.
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cuB POENA SERGEANT TRACY MILLER DEPUTY
PRETHENTIA CONE/ AND PEPUTY LIENHARD
OF THE BULLOCH COUNTY SHERLIFF'S OFFICE.

ALL OF THE AFOREMENTIONED OFFICERS

WERE INVOLVED IN INVESTIGCATING THE
ACCIDENT, HOWEVER  WERE NOT SUMMONED
BY MR, PARRS To TESTIFY AS COMPETENT WIT-
NESSES DURING MR, WOOTENS CRIMTINAL TRIAL.
MOREOVE!Q/ MR BARRS WAS ALSO INEFFECTIVE
AND CAUSED INJURY To HIS CLLENT 8Y NOT
INTERNIEWING AND 506 POENATN & THE Tow-
ING COMPANY EMPLOYEE FROM ARCHIE 'S Tow-
INE SERVICE WHO WAS DISPATCHED TO POCL
THE WRECKED VEHICLE FRONM THE SCENE OF
THE ACCIDEN"T/, ANOTHER. COMPETENT WITNESS
WHO HAD TMPORTANT AND CRITICAL KNDOWLEDGE

o THE PHYSICAL CONDITION AND THE RELEVANT
E\/lOENCE “THE &STATE WwWAS L.ACK'ZT-N6,

FORTHERMORE, THE APPELLEE CLATIMS THAT
TRoopPER HOD&ES LOCATED A BRIEFCASE CcoN-
TAINING vARTIoUS TTEMS STMILAR TO THE
TITEMS DESCRIBED BY MISS REHERNS AND
SeEN OoN THE VIDEO OF THE RORBERY. (SEED
STATES EXHIGIT (1) THE VIDEO,
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THE COURT WILL FIND THAT NONE oF THE
PREVIODUSLY MENTIONED ILITEMS WERE SHowN

iIN THE VIDEO OR DESCRIBED BY THE WVICTIVM

IN HER STATEMENT OR TRIAL TESTIMONY .
MOREOVER THE APPELLEE REFERENCES THE

CONVGNIENCE STORE UNMTEHTY M:[Kg’_g T AS
THE L,OCAT;FOM OF THE ROBBERY OPPOSED TO

“Time SA\IER “ WHICH ARE SCPERATE €S5TABLIS H-
MENTS IN DIFF€R€NT PHYSICAL LocATIONS,

APPELLANTS ARGUMENT ¢ APPELLANT SHOWS THE
couRT THAT THE LocaTioN ©F THE RoeBERN
IN QUESTION HAD NOT BEEN DEFINATINVELY
ESTABLI SHED IN REFERENCE TO THE AlLLE eA -
TIONS CHARSGED BY APPELLEE, INVESTTEATOR.
LON& TESTIFIED (TW.pg.2I-LINE 23 25) THAT
AFTER. THE ARMED Roept RY occu:QRE D/ ‘n-(z-;\{ HAD
SENERAC ARMED ROBBERIES TAKE PLACE WITH
OTHER 670265 AND MET WITH THE MANAGERS

oF 5A1D 570955 To INSTRUCT THEM oON INSTAUL-

ING SECORTTY CAMERAS ABBVE DooRwWAYS To THE
STORES' ENTRANCE S .

APPELANT FURTER SHoWS MI1IS5S5 BEHECRNS cAzZLED
LAW ENFORCEMENT 1MM6D‘1A‘T€L'Y/ 5 IT TS

STATED TIN STATE'S RECORDS  APPECLANT ConN-

TENDS THAT THE STATEMENT IS FALSE. (S€€E)
P3 1 of 3 IN THE INCIDENT REPORST. IT IS

DOCUMENTED THAT MISS BEHERNS WAS RoBBED
BETWEEN Do:44 am AND OB 48 Am, THE “REPORT-
ING TIME" SHoWwS o9:o1 AM  More THAN TwoO (2)
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HOURS BEFORE REPORTING THE INCIDENT,

INCIDENT REPORT s weaponN —TvypPeE — (1D FIQEARM/

NO DESCRIPTION,
INCIDENT PREMISE ! (3) CONVENIENCE STORE.

PRIMARY LOCATION: 22933 US-80 £45T
BUSINESS NAME " TIME SAVER NoO. S '

APPELLANTS ARGUMENT 19 ALSC THE FACT THAT THE
INESTISATOR. AND STATE USE TWO () INDIVIDYAC
QUSINESS OPERATIONS DEST&NATED IN TWO (2)

SEPERATE PROXLIMITEES AS THE PRIMARY LocATION
OF THE ALLEGED ROBBERY IN SALD CASE, APPELLEE
STATE, FATLLED TO ESTABLLSH VENUE ., (s5£E€)D
WALKER v, STATE, 258 64 APP 354 (2002 )/,

JONES V. STATE 272 &A 400 L;ooo')/_. AND

TESLOR V. STATE, 295 6A APPSeq.

THE VARZIOUS Loc;AT:z:oNé/ AND THE LACK ©F INTEL
AND TINFORMATION SPECIFYING A CRIME SC ENE,
REPORTED BY INVESTIGATORS, POLICE, AND STATE,
FAILS TO PROVIDE THE NGCLESSARY ELEMENTS TO LEGAL-
LY BRING ABDUT ANY CRIMINAL CASE AT ALl
AGAINST APPELLANT. A(THou & H A ROBRERY ©R

ROBBERTIECS MAY HAVE OCCUORRED WITHIN THE
TIMES AND DATES INDICATED BY OFFILCERS
IN THE INCIDENT ﬂGPoQT/ THE oveRrALL INVES-

TLOATION wWAS IMPROPERLY CoNDUCTED AND

THEREFORE LACKS MERIT, A5 4 RESLULT, ANYTHING
PRODUCED FROM THE INVYESTIGGATION LACKS
MERTT ITS€CF, AS WELC A5 ANY EVIDENCE
ACQUIRED, SUCH AS THREE () GUNS WITHIN

A BRIEFCASE REPORTED To BE FOUND BY TRoOPER
HOD&EES PER INVESTIEATOR. LONE'S INVESTI6ATION

RePorT,
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APPELLANT'S ARGUMENT! THE APPE LLEES BRIEF

STATES THAT INVESTIGATOR JASON LoN& OF

THE BULLOCH COUNTY SHERIFFS DEPARTMENTT
INITIALLY RESPONDED TO THE SEEN TO INVES—

TIGATE THE RoBBERY. MISS BEHERNS ITT ACSO
5TATE;$ 6EAVE INVESTIGATOR. LONGE A PHYSICAL

DCSC)‘LIP'T.ION oF THE ROBBER. AND THE CLOTHINSG
HE WAS WEARING AT THE TIVE . INVESTIO6ATOR,
L.DN& IT FUORTHER STATES, WAS ABLE TO R&CON -~

ER SURVelLLANCE TAPE /VIDEO OF THE RoBPERY,
THE APPELLANT ARGLVES THAT SAID SuRMEILLLANCE
TAPE /NIDEC DOES NOT CON’TA':LN APPELCANT MR,
WooTEN. NOR Does ITT SHow ANY ©F THE :r_-rem:s
DESCRIBED BY MISS BEHERNS 1IN HER -res-r:cMoN*f

(5EE€)VIDEO OF THE ROBBERY AT MIeHTY MIIKES.

APPELLANT'S ARGUMENT |, M155 BEHERN'S STATED
DURING HER TRTAL TE&‘TIMONY/ THAT S5HE NEVER

WITNESSED THE PERSON ROBRING HER WITH A

6UN OR ANY oTHER ©08Jed IN HIS HANDS), or
IN HIS 0055/:85101\! IWHATSOEVER | IN OFP0SITION,
APPELLEE 6‘TAT65 INYESTIOATOR. LONG& No-rIc,eb
THAT ITEMS RGCOVERED IN THE ORIE FCASE FOUND
/
FROM THE WRGC.K;/ WERE VerY SIMICAR. To THE
TTEMS DESCRIBED BPY MISS BEHERNS. IN THE
APPELLANT 'S DISCOVERY PACKET, PHOTOS OF THE
CONTENTS WITHIN SATD BRIEFCASE ARE AS

FoLLow$s ¢
(1) A BLACK HAT WITH A BILL .
(2) A SKT CAP WITH A BLLL . 7
(3) A PLACK BAE -
4) A BRASS KNuc KLE &love
(5) A SET oF KEVYS. g
() A MACHETE. “/
(7.) A SHGE’.TRDC,K/ SPATULA
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(8.) BLACK AND WHITE e OVES,
(3.) THREE € 3) SKT MAsics,/. 4

(6) A FLASHLIGHT, AND
UL A 45 . CALT BER. HAND&UN.

IN THE EVENT THEe STATES WITNESS M1s5 BEHERNS,

HAS KNOWCLEDGEE ©F ANY EXCULPATORY cviDENCE
RGEARDING SATID PRIEFCASE AND/OR. LTS CONTENTS
THAT WERE AlLcecDLNY PRESENT AT THE SCENE oFf
THE REPORTED ACTOMOBRILE ACLCIRENT AND PRODUCED
FRom suc+t L, THE ABOVE CIRCOMSTANCE /w:ca._a. =X
FAVORABLE —TD APPELANT IN PROVING HIS DEFENSE
OF INNOceNce . MOREOVE R/ IN THE EVENT THE AFORE-
MENTIONED 1S IN FACT ‘TRLJE,/ AND THE STATE WAS

KNOWLED 66ABLE OF 50¢H EXCULPATORY EvIDENCE
YET WITHHELD ITT WITH THE INTeNTLION 7O LEN ER—
A6E THCIR CASE IN ORDER To BEITER AND /OoR
INCREASE THE (IKECIHOOD ©OF SecuoRINEG APPEL
LANT’S CONVICTION, THENCE APPELLEE IO IN VIO—
LATION oF BRADY V. MARYLARND, 373 VS 83 (83 %1194/

10 LE2d 215) (1963). "THE DETERMINATION ofF .A WINESS
CREDIPILITY INCLUDING THE ACCURACY OF EYEWILNESS
IDENTIFICATION, IS5 WITHIN THE PROVINCE OF “THE
JURY. “THIS 19 IMPROPER. BOLSTERLNG TESTIMONY.

BLY V. GTATE 286 &4 . 453, 060 SE2d.713. (s€€)

BATER V. GTATE 124 GA. AfP 334 |83 5E2d 348 AND
(SEE) SUFFICIENCY OF TDENTT FfcaTtionN 32-7(D)
BARNETT . ITATE 153 6A APP. 430, 265 5&. 2d. 248,
THIS CONVICTION WAS REVERSED BECAUSE THE
STATE'S CASE RELIED ENTIRELY ON FINGERPLINT

ENIDENCE . JUST AS IN THE APPECLANTS c:Aee/ THE
STATE'S CASE RELIED ENTIRELY ON THE yICTIWMV
IDENTIFICATION OF MR, WOOTEN. MOREOVER THE

TINVESTIEATOA CONDUCTED A ONE-ON-ONE SHow QP
WHICH TAINTED THE TN -COORT TDENTIFICATION.
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MEMORANDUM OF | A
MR. WOOTENS CONVICTION SHOULD BE VACAT-
ED DUE TO THE FACT STATES COUNSEL IMPROP-
ERLY ARGUED HIS VIEW OF M15S BEHERNS
AND HER CREDIBILITY DURINE CLOSING .AR6U -

MENT.
DURINEG CLOSTNG AR&UMENT/ COUNSEL FOR THE

STATE THEREIN ARGULUED THAT MISS SEHERNS, TH

STATE'S MAIN WITNESS, WAS A CREDIBLE WILT-
NESS BY ASSERTING THAT HE BclieveD HeER.
THE ARGUMENT STATED ABOVE WAS ITMPERMIS -
SIBLE, BECAUSE NO PERSON MAY BOLSTER THE
ngpzeic.rr\{ OF A WITNESS AT TRIAL . THE
Appeu_ANT MR. WOOTEN, WAS HARMED AND IN-
JORED B8Y THE STATE ATTORNEY's REFCRENCE
THUS HIS CONVICTION SHOULD BE VACATED,

THE CLOSING ARGUMENT, PRESENTED BY COUNSEC
EOR THE STATE FOCUSED ON THE STATE'S keY
WITNESS MLS5S BEHERNS, THE STORE CLERK
WHO WAS ROBBED, COUNSEL FOR THE STATE AReveD
THAT MTIS&S5 PEHERNS wAS A WITNESS THE JURY
SHOULD BELTIEVE., WHEN DESCRIPING HER ACCOUNT

HE EXPLAINED THAT “HER TesSTIMONY TS BELIEV-
ABLE ," AND “THAT'S BELTEVABLE . ” (T.p9.279 LINE 5-9),
“THIS 155ue WAS PRESERYED FOoR POST- ‘nztmL_ RE-
VIEW. BEFORE THIS ARGUMENT WAS BRCUGHT FORWARD,
THE CoURT GRANTED MR. WOOTEN, THE APPELLANT A
CONTINUING ©BIECTION To ANY IMPROPER ARGV -
MENT MADE BY COUNSEC ForR THE STATE (. 275)

27,




AND S€E€ C‘n'.z7°l/, LINE 24 .
REFERGCNCE THE FaUlowWwInNG TRANSCRIPT (ANES'

M. 266, LINE 21 LT LEINE 5-9
(290

VL 279 LINE 3-9
d <M. 291, LINE -7

L T.279. L INE 24-50
»T.291, LINE 13-20

L. 280 LINE B8-9 . 294, LINE 14-19

LT 294 LINE P#-15

THE PROSECUTOR. CONTENDS THAT MISS BEHERNS
WROTE A VERY 600D STATEMENT. ($8€ D T. 280,

LINE 1-13.

ALSO SEE: THE STATE WITHHESLD THE DVD THAT WAS
SHoWN To MR. WooTEN wHEN HE WAS HERE THe
LAST TIME-TO &0 TO TRIAL. A BRADY VIocaTzoN
HAS BEEN COMMITIED IN THE DEFENDANTS CASE
AS WE sSpeak.. BoTH DvD'S ARE COPIES OF THE ORIGT-
NAC VHS TAPE. \wWHEN MR. HooTeN DescrRIBED THE
CoLoR ©f THE DVD THAT WAS SHowN To HIM, AND
ASSERTED THAT COONSEL WAYH PRESENTING A
DIFFERENT oNE TO PReSENT To THE JUPQI/ THE
COVRT ERRED BY INSTRUCTING MR . WoOTeN To
UHHUSH " WHEN HE ATTEMPTED TO exPLAIN Hoad HIS
CONSTITUTIONAC RI6HTS WEGRE BEING6 VIOLATED.
(5EC) INE 16 oF PAGE Z281. THE COURT ASKED

MR, BRANNEN, “ARE YOU SHOWINE THE or1&INACT”
TN LINE (B, INSTEAD oF ANSWERING THE c?ues*r:ordj
COUNSEC STATED, “I'™M SHOWING STATE's EXHIBLT
NUMBER. 1 " THE COURT REPEATED THE QUESTION.
THE STATE RESPONDED, “Yes, 51k, " THe =TATE

FAILED TO ANSWER_ THE DIReCT QUESTION ASKED

(1=




BY THE CoURT. INT. LINE 23 COUNSEL STATED,

U1 HAVE AN EXTRA cofY.'’ Homleverz/'g—ae STATED
IN TRIAL PROCEEDINGS “THAT'S sASON'S coPY,”
WHICH WOULD BE THE ORIEINACL CoPY oF THE
VHS TAPE. THEREFORE, MR. WOOTEN WaS PRETVDICT
D WHEN THE COURT ALLOWED COUNSEL TO pLAY
ETTHER DvVD. IN ADD::T:LDN/ THE TRANSCRIPT

1as BEEN MODIFIED TO THE DEEREE ©F HAVING

MISQUOTATIONS. THE STATEMENT, “I DONT cARE
WHICH ONE (DVD) You SHowl ” wAS THE ComMENT
MADE BY THE COLRT DURING APPELLANTS TRIAL

HOWEVER, THAT COMMENT HAS BEEN ILLEGALY RE-
MOVED FROM THE TRANSCRIPT RECORD. THE STATE-
MENT, ' DON'T CARE WHICH ONE (DVD) You StiowW “pvas

AN ELROR. CONDUCTED AND CARRIED oOT BY THE CoxT.

(5€€)TI. 283 LINE 19-20, CSE€ )T 284 LINE 12-25.(SEE)
T.285 LINE 5 AND 25, THE TRANSCRILPT’S TEXT/DOES ROT
CONVEY APELANTS STATEMENT DURING TRIAL PERPETUALN.

(scc ). 286 LINE 7-8. SAID (INE IN TRANSCRIPT HAS
ALSO BEEN MODIFIED. THE ORIGINAL AND TTRUE
COMMENT THAT SHoLLD HAVE BEEN TRANSCLIBED L5

AS FoLLOWS!
(THE COURT STATES )

“IE You DONT SHUT UP I WILL COME
OVER. THERE AND DUCT TAPE YOUR. MOVTH

MYSECF ” *%

*ecreren CE AUDIO RECORDIN G OF TRIAL PROCESDINES
TO OBTAIN APPEULANTS ORIGINAL AND TRUE STATE —
MENTS. |

**C‘:‘c—:e)-m 286/ LINE 18 AND 19 Pr&eseaveo/.cseé')ﬁ 287 LINE

1—12-/. (5EE)T. 290, LINE 3-9,
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ON THE AFOREMENTIONED SURVEILANCE TAPE, THE
IMAGE OF THE PERPETRATDR IS UNCLEAR AND TT
THEREFORE RATSES QUESTION AND DOURT RESARD —
IN& THE PERPETRATOR'S IDENTLITY. A5 A4 RESULT,
A JURDR WAS COMPELLED TO ASK THE COURT FOR
THE PURPOSE OF CLARIFICATION "How comeg THEY
CANT TAKE SOMETHING LIEKE THAT AND CLeEAN TT
UP?" SATID RESPONSE BY TUROR AFTER VIEWING

STATES VIDEO EVIDENCE cCLeARLY STOEGNIFIES
THE JURDR HAD UNDERSTANDABLE DIFFIcCuULTY
DIFFERENTIATING BETWEEN THE PERPETRATOR. ON
VIDEO AND, MR.. WOOTEN, THE APPGULANT. (SEE D

M. 290, 3-9, THE STATES CoUNSEC ERRED WHEN HE
STATED TO THE D‘URY/ IN RE&ARD TOo HIS WITN ESS,
“x SueMIT TO You THAT HER TesTIMoNY 15 BE-
LIEVABLE." (SGEDT. 29, LINE & AnND 7. 2N ADDITZON,
THERE I5 A SIENIFICANT REWOQDING: AnND FABRL -
CATION OF A STATEMENT THAT was £A1D To @&
MADE BY THE APPELLANT. SALID STATEMENT THAT HAS
BeeN REWORDED AND FABRICATED BY STATE AND
APPELLES TS5 INCORPORATED <IN “THE APPECLANT’S
TRIAC TIZANé‘:CIZlP‘I' Hows\/ea SUCH WauLD NOT BE
EXSTSTENT IN THe TrIALS AUDIO RECORD ING,

THE EDITED AND TAM PERED TEXT TRANSCRIPTION
OF THE TRIAC PROCECDING DOEs NOT REFCECT THE

AUDIO RECORDING AND DOCUMENTATION, AND WAS
MANIPULATED TO INCRIMINATE MR, nooTen, THE
APPELLANT PASED oN FALSE Evzocmce csez—:)zel/
LITNE 8~1]. THE ABDVE TRANSCRIPT LINE STATES !
“I KEEP DIFFERENT TYPES oF STUFF IN THERE
JUST LIKE THE EVIDENCE, JUST LIKE THE EVI-—
DENCE FAR. AS CONCERNING THE MONGY THAT WAS

C/7)




ToOK- FROM) 5TORE.” TAINTING THE EVIDENCE IN,
MR. WOOTEN :: THE APPELLANT'S CASE AND *nz:ma.,
C,ON&TI‘TUTES A BRADY VzoLATION, (SE€) BRADY .

MARYLAND, 373 U.5. 83 83 5.C+ 1194 (1963), FAVORABLE

EVIDENCE, WITHHECD 8Y STATEe =, WAS NOT ALOWED TO
PE EXAMINED AND CONSIDERED BY TuURDRS AND
THEREFORE, TNJURED THE APPELANT BECAUSE THE
STATE, APRELLEE, DECIBERATELY FATLED T DISCLOSE
SuCH 'INFDRMA‘I’:LON THAT \WAS FAVORABLE —TO —THE
APPEULANT'S cAse. HAD SUCH EBVIDENCE €scN DIS-
CLOSED AND ST7TATE UPHELD TS5 DUTY TO bo S0,
THE APPELLANT'S, MR. WODTEN ’5 CASE AND ‘TQJAL
CoulD HAVE Re.sucre;o IN A MOﬂE FANORABLE ©JUT-

COME FOR THE APPELLANT, SUCH AS AN €XONERATION.

DURINGE APPELLANT'S TRIAL, APPELLANT ARGUED THAT THE
APPEUEE, THE STATE, PRESENTeb TWO (27 DVDs A5 EVZDENCE

To THE :)'«JRY/ Hovxlevez,/ ONLY ONE (1) OF THE D¥Ds was
VIEWED. APPELLANT FURTHER ARGUES THAT THE COURT
ERRED BY NOT SHOWING BOTH VIOED DvDs THAT WERE
PRESENTED A5 EVIDENCE. MOREOVER, THE CourT STATED
“I'veé NOT 56€N ANY VIDEOE ONE WAY oR THE OTHER. . "+
IN T.10, LING 21, THE CoURT STATED, “THEY'RE BOTH
THE SAME. Appec_c,ANT ARGUES THAT THE CouRT IN
FACT, DOES NOT HAVE KNOWLEDEE OF THE CON'T&NT oF
THE VIDEO EVIDENCE eNTGRED BY STATE, DUE To THe
FACT THAT THE COORT HIMBSELF PROCCAIMED HE HAD
NOT s€eN ANY VIDEoS ONE WAY of THE OTHER..

IN THIS INSTANCE, THE CoURT ALST ERRED BY
COMMENTING ON AND THEORIZINGE ABOUT EVIDENCE IN
WHICH THERE IS NO CerTAIN KNowW(s D €, AND

THEREAFTER. DECLARING WHAT E€VIDENCE MET THE
MIODLE BURDEN oF PROOF AND WHAT DID NOT,

*(s€S)T. p. 0, LINE lb-21I
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MR. BARR , THE APPGLLANT’'S, MR. WOOTEN'S COUNSEL-,
WAS INEFFECTINVE BY FAILING TO ATTIEMPT TO oR.

SUCCESSFOLLY SUPPRESSING OR, ©BIECTING IRRELE —
VANT PRETJUDICIAL AND INFLAMMATORN EVIDENCE
PEFORE AND DURING THE COURSE ©F TRIAL . CSEE)
BRADY V. MARYLAND 373 U.5. 83 (1963). CDUNSEC
OF APPELLANT, MR. WOOTEN, WAS ALSO INEFFECTIVE
8Y NOT RGQUE.‘J—T:INQ A VIDEOC TECHNLCTAN TO EN-
HANCE AND RESTORE THE PERPETRATOR'S INMAG6E onN
PlerTAL VIDES .

IN MTSS BEHERNS 'TE€STIMONY IT WAS STATED THAT
SHE WAS WORKING® IN TIMESAVER CoNVENIenNCE

STORG AT THE TIME SHE WAS RoBBED. (S€e )T
LINE 3-6. DURLNEG THE COURSE ©F TRITAL, THE NAMIE (5D

OF THE BUSINESS CCONVENTENCE SToRE ) THAT WAS
SAID TO BE ROBBED HAS NEVER BEEN DEFINITIVECS
ESTABLISHED. WHEN AS5keD ABOUT THE LOCATION LS)
THE WITNESS STATED : “GROVE LAKE AREA” THERE 15
A CONFLICT REGARDING THE WIDE RANGE OF HWY 8o
EAST. THERE ARE S5EVERAL CONVENIENCE STORES IN
THAT AREA RANGE. IN THE TNCIDENT REPORT, WITNESS
AND VICTIM, MIS5 BEHERNS, STATED THE ROBEERY
TOOK PLACE AT 22933 U.5 HWY B8O EAST. HOWEVER,
S5HE, MT55 PEHERNS, DID NOT &IVE AN EXACT
ADDRESS OF WHERE THE RoRBBERY OCLURRE D DURING
TRIALTESTIMONY, ALTHOVG6H THE GENERAL AREA OF
THE ROBBERY WAS BROUVGHT To THE CouRT AND PUT
ON RECORD, APPELLANT CONTENDS THAT VENUE WAS
NEVER ESTABLISHED IN HIS CASE anND TRIAL

HEARING . (5€€) .13, LINE 19-2], ACCORDING TO
T. pages |i- 20, THE TRIAL TUREE ASKED A ToTAL

OF TWENTY- ETGHT (287 QUESTIONS CONCERNING THE
VIDEO AND THE SURVEILANCE SYSTEM ITSELF, THE
COURT €xcessavelY PURSUIED RUESTICNS oN onNeE
SUBTECT DURING THE TRIAL THAT SHOXD HAVE

C79)




BEEN CONDUCTED BY MR. WooTEN'S CoUNSEL , AND

THE FACT T5 SURPORTED BY THE CIRCUMSTANCE OF
THE CoURT’s STATEMENT ... “THE CouRT DoesN'T ReP-
RESENT MR, \WooTeN EITHGE.! (SEE) ‘1T.287/1__1Ne le,
THE COURT WAS INCFFECTIVELY TAKING AN ACTIVE
PART IN THE TRIAL BY CONTINUOUSLY ASKING
RUIESTIONS GEARED TO THE WITNG&SS INSTEAD OF
LETTING MR .WaoTEN'S, THE APPELLANT'S, COUNSEL
PERFORMI HIS5 DUTLES BY QUESTIONING THE WITNESS,
(2e€) . pg- 19, LINE i2-14 AND LINES 17 AND 19. wHERE
THE WITNESS STATES THERE 'S SUPPDSED To BE ONE (1)
MorRE CAMERA, BUT THE CAM€p,A NEVER SHOWED IT.
(SEE) T 13, LINE 2.. THERE WAS THREE (3D To MY Knlown-
LED&6E,. THE COURT STATES: “ITF THERE WERE ANOTHER

ONE, IT WOULD HAVE eEEN ON HERE.'!' THE CovRT ERR-
ED AeAInN BY COMMENTINE ONCE MORE oN THE
VIDEO EVIDENCE, AND STATING WHAT WAS THERE
oN VIDES AND WHAT woulD BE THERE oN VIDEO.
THE COURT ACTUALLY FORCED THE WITNESS TO AGREE

WITH HIS STATEMENT (1-3),

THE JUDGE RULES 3.2 ofF THE ONILFoRN] RULES OF
GUPERIOR COURT (&CA-24-3303) THE TJUDEE HAS THE
RESPONSTIBILITY OF BEING IMPAKTIAL AND INSURING
-TH/“'T THE DEFENDANT AND THE STATE 6ET A FALR TRIAL
WITH NO INTERFERENCE FRoM EITHER PARTY oR ©THER
INDIVIDUALS. IN oRDER TO PERFORM HI1IS DU'T\{'/ THE
MUST PE PRESENT AT ALL TIM ES OR.
STAGES - 50 A6 TO BE AWARE OF ANY STTUATIo0N HE'S
NEeDeD. IN <THE APPELLANTS CASE, THE JUDGE wAS NOT
PRESENT wWHEN THE peFeENDANT WAS SHowWN THE YIPEO
(AFOREMENTIONED pyD ) IN THE COURTROIM. SUCH

CONDUCT IS ERRONECUS. THE COURT MAY NOT EXPRESS
AN OPTINION AS TO FACTS WHICH HAVE NOT BEEN PRoVEN.

(EY-p)
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ALST, THE TRTAL JUDG&E “MAY ADDREGSS A eADING
QUESTION TO A WITNESS IN ORDER To ELICIT
THE TRUOTH OR CLARIFY AN TISs5UE." CoNSIDERING
ALL OF THE ISSLES STATED WITHIN, IT IS EVI-
DenNT THAT THE APPeL AN T, MQ.WOOTEN/ WAS De-
PRIVED ©F A FAIR TRIAL. LT HAS ALSO BEEN HECD
THAT A DEFENDANT IS5 DEPRIVED OF A FATIR TRIAL
wHEN THE COURT ASKED A VOLUMINOUS NUMBE & oF
QUESTIONS TO THE WITNESS. (SEE DT pages i -zo.
THE COURT AskePD THE WITNESS NMISS BEHERNS,
28 QUESTIONS IN MR. WooTEN'S DIrecT EXAMINAT-

toN. IN Recross EXAMINATION BY MR. BARR,
THE COURT ASKED 51X (b)) QUESTIONS OF THE
WITNESS. T. pj.%,m AND 98. THE DEFENSE'S COUNSEL
ASKED FOR (4) QUESTIONS DUE TO THE CONSTANT IN-
TERFERENCE IN THE APPELANT'S MR. WOOTEN'S,
TRIAL. THE COURT ASKED MORE QUESTIONS THAN
THE DEFENDANT'S COUNSEL IN CROSS EXAMINAT-
10N, AND ZN DIRECT EXAMINATION BY THE De-
FENDANT OF MR. RHODESWERTH. THE COURT ASKED

TWENTY-SEVEN (27) QUESTIONS OF THE DEFENDANT'S
ALZIBI WITNESS WHO TESTIFIED ON MR.WeoTeN'S

PEHALF, THE COURT ACTED AS A SECOND PROSECUOTOR-
IN MR. IJODTEN'S TRIAL AND WAS PRC STATE IN HIS

PosITION. DEFENDANT'S CouNsEl WAS TNEFEECTIVE
To THE POINT THAT HE PIiD NOT AND FAILED TO

TENDER TN THE APPEUANT'S DISCOVERY EVIDENCE
IN HI5 CLIENT'S, MR. WooTEN 'S, CASE . CouNBEC
PROVIDED NO FouNDATION FOR HIS CLIENT MR,
WooTEN, TO STRUCTURE AN EFFECTIVE AND SUS -
STANTTIAL DEFENSE. (5EC€IPAGE 2 UNDER EXHIRITS.

ALSC, COUNSEL HARMED HIS5 CLIENT, MR wooTen,
BY NOT OPRTECTLING WHEN THE COURT ~TOLD ML55
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BEHERNS SHE WAS FREE TO 60 WITHOUT ALLow ING
DEFENSE COUNSEL THE OPPORTONITY TO RECROSS THE
WITNESS MI5S BEHERN S, THE CAURT FURTHER ERRED

BY NOT ALLOWING THE DEFENDANT, MR. WoOTEN, THE

OPPORTUNITY TO CONFRONT HIS Accuser BY R&-
CROSSINGO THE WITNESS, MISS BEHERNS. more-

over& APPeLANT™> DEFENSE COUNSEL, MR. BAQR

wAaSs :r.Ne‘FFec-r:Ne AND FALLED clzeNT BY No*r
RECROSSING THE w:t‘r/\less/ MISS BEHERNS.

(SEED PAGE 2 OF TRANECRIPT OF TJURY TRIAL HEARING —
UNDER CONTENTS AND STATE'> WL TNGSSES.

NOT oniCY DID MR, BARR-, DeEFENDANT 5 COONsSEL, FAZL
TO PROVLIDE HIS CL.TL&NT A DEFeNee DEFENDAN‘T’&
CLIENT FURTHER FAILED CLTENT eY NOT UTICIZING

PERTINENT MATERTIAL EVIDENCE THAT HIS CLIENT,
MR. WooTeEN, PRESENTTED AND REVeEALch To MR. BARQ
THAT WAS FounD IN APLeLLANT!S DIscoveRY, HAD

MR. BARR INCORPORATED A CONFLICT IN THE EVIDENCE

CONCERNIN & THE FIREARM S, THE OUTCOME ©F THE
TRIAL Coulh HAVeE QEsum'eo IN MR \WooTeN'9, THE

APPELLANTS FAVOR AND/JOR &XONERATION.

MR, WOOTEN REVEALED TO H1S COUNSEL, MR. BARR,
THAT THE FIREARMS PROVIDED AS EVIDENCE ARE
DIFFERENT LI TEMS. ONECI) PHOTO SHOWS A HS. cari-

BER HANDG&GUN . THE SAME HAND&UN INVESTIGATORS
ALLEDEESD DEFENDANT USED DURING A CoMMIOSSTON OF
A CRIME. (SEE) PHOTO EXHIBRTT 7AND B.

WHEN CLosECY VIEWED, THE PHOTO THAT DISPLAYS THE
PRIEFCASE WITH THE WGAPoN BESIDE IT You w:Lu_s
NOTICE THE FACT THAT SAID weaponN (HANDG&UN) T
A PULL TRTEOOER. WHERE YOU CAN SEE€ THE SPACE BE-
HIND THE TRISEER . THE Y5 CALIBER TRIGEER.

5L1DES TINTO THE HANDCE OF THE WeA4aponN. wHeN
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DEFENSE CouNSEL REALCIZED THE CoNFLICT PeRTAIN —
IN& THE DIFFERENCE IN THE TWO (2D HANofpuNS/

HE BEeAN CONSULTING WITH THE PROSECUTER.
INSTEAD OF BRINGING THE DISCREPANCY TO THE
ATTENTION OF THE COURT AND TURDRS. WHEN

DEFENSE COUNSEC, MR, BARR,, RETIRNED To THE
DEFENDANT 5 TABLE, HE RELAYED To HIS CLIENT
MR. WOOTEN “IT's (THE DISCRECPANCY REEARDIN &
THe Two 25 DIFFERENT HANDGUNS ) okAY THEIR.
LAB TECHNICIAN TUST PULLED THE WRoNEG GUN 00T
OF THE EVIDENCE Room. ” ¢seed T P9 158, LINE ||
AND 16, T pq.97 LINE 1-25  T.pq.98, LINE 1-7,

AFTER APPELLANT, MR WOSTEN 'S  PERSISTENT PLEAS

To HIS CcounNsec , MIL, BARR  To AReLVE AND CONTEST
THE STATES PRESENTATION ‘©F TINSUFFICIENT £V I-
DENCE IN ReLATION To THE HANDeuNS, DEFENSE
COUNSEL BARR. SUCCUMBED TO MK, WooTen's PLeAa
AND QUESTIONED WITNESS TROGPER HoDeEs AT
WHETHER OR. NOT HEe coulD DIFFERENTIATE PE-
TWEEN THE TWO (2) HANDE&UNS. IN RESPONSE To

THE QUESTION PROPCSED BY DEFENSE COUNSEL y
MR.BARR , TROOPER HODoE S REPLIED/ '!Noj SIR, L
DO NOT, TLL BE HONEST WITH You #/ DEFENSE
CANSEL, MR. BARR., FATLED H1 5 CIENT, MR. WooTEN,
AS WEWL AS THE TJupzcTAc SYSTEM, BY REPRESENTING
HIM To a mzNTMOUm STANDARD WHEN QueSTION-
INE TROOPER Hopees T A PASSIVE AND INEFrecTIVE
MANNER., MR.pARR 'S INEFFEC TIVENESS DURING TRoppel.
HobDee 5/ TESTIMONY AIDED THE STATE WITH TTS con-
VICTION OF THE APPELLANT, MR, WOOTEN, BY NOT
CHALLENGING HANDOUN EVIDENCE AND TROOPER. HODEES
INABILITY To DECIPHER. STATE'S HANDGUN eviDenNce |
TO AVOXID FORTHER INEFFECTIVENESS AND INIURY
TO THE POSTURE ©F APPELANT'S CASE  Cavsep BY

/
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DEFENSE ATTORNEY, MR BARR  Appci ANT MOveD
THE COURT TO RELIEVE MR .BARR a5 DEFENS E
COUONSEL. IN ORDER ~TO APPOINT APPELLANT WITH

EFFECTIVE COUNSEL . FURTHER CONFLICTING IN-
TEREST BETWEEN APPELLANT, MR. WICOTEN, aNID> De-
FENSE COUNSEL, MR BARR, INITIATED AT THE
TIME DEFENSE ATTORNEY CONSPIRED TO FPROMPT
THE APPELLANT, MR, WOOTEN, TO COMMIT PERTURY
BY HAVING HIM STATE THE TRUCK INVoLveD IN
THE HIGHWAY ColLLISTION DID NOT BELONG TO HIM.
Caee)‘lT.Pj. 125, LINE 7-17.
Eéﬁﬁgzsz‘;:ﬁi? 2256065 AND AESERTS PROSECUTORIAL
. ), LINE 5-9 THIS CONSTITUTES AN
AN IMPROPER. ATTEMPT To IMAUGN THE WITNESS'

CHARACTER. AND ESTABLISH HIS GUILT Y AsSocTIATION,
REQUIRING REVERSAL OF CONVICTION.
HILL v. STATE 10 ea. APP. 509, 336 SE. 2d. 276 (19€5).

MR.WOOTEN'S | THE APPE LLANT'S, COUNSEL WAS INEF FEC-
TIVE BY NOT ARGUING THAT THE STATES WITNESS, MISS

BEHERNS/ WEARS PRESCRIpPTION EYEGLASSES . HowEveRr,
DID NOT WEAR THEM DURING THE CONVENIENCE STORE

ROBBERY. THE FAILURE o©F THE DEFENSE COUNSEL ALso
OPTING TO NOT SUOMMONSE AND SURBPOENA THE €NE

PoCTOR. OF WITNESS M1SS BEHERN S, TO INFORM THE

COURT AND JURY OF THE WITNESS OVERALL VISUAL
CONDITION, IN ORDER TO DETERMINE WHETHSK
oR NOT WITNESS IS DEPENDANT on PRescripfTioN

EVEGLASSES FOR CLEAR VisIoN. THIS ELEM EN;TGR-_
IN APPELLANT!e caseE wWAS CRITICAL IN DE

MINING THE WITNcsSS’ ABICLITY TO MAKE A~
POSTITINE TOENTIFZ CATILON/ AS STATEC 'S EYEWIT-
NESS, OF THE PERPETRATOR . DEFENSE CoNSEL'S FaT/ -
URE TO CALL A MEDICAL EXPERT WITNESS, AN
opTOMeTn;rsﬂ; TO TESTIFY ON APPEUANTS BE-
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HALF wAS A FaTAL DEFECT IN APPELLANT'S TRIAL
AND HIS COUNSEL'S REPRESENTATION. EYEWITNESS
IDENTIFICATION ©F MR.WOOTEN, THE APPELLANT,
WAS A KEY ELEMENT ©OF THE STATES CASE, AND
THERE IS5 NO SUBSTANTIAL EVIDENCE OR 5UBSTAN -
TIAL CORROBORATION OF THAT IDENTLIFICATION
BY ANY OTHER. EVIDENCE.

UNITED STATES V. WADE STATES ! “I T ALWAYS HAS

PEEN TRUE THAT THE TDENTITY oF A DEFeNDANT
AS THE 6UILTY PARTY MAY BE SHOWN BY CIRCUM-
STANTIAL EVIDENCE AS WELL A5 DIRECT EVi-
DENCE." BUT IF THE EVIDENCE IS ENTIRELN C1R~
COMSTANTIAL, IT MAY BE INSVFFICIENT TO
SUPPORT A CONVICTION. IN WADES CASE, THE
COURT STATED THAT EYEWITNGSS TDENTIFICATION
Y THE VICTIM OR WITNESS IS PECULCTARLY RIDDL-
ED WITH DANGER. WHICH MAY PREVENT A FALR.
TRIAL AND A MAJOR CAUSE OF MILSCARRIAGE OF
TFJOSTICE RESULTING FROM MISTAKEN TROENTI-
TV, JUST AS IN MR, WOOTEN 'S CASE DEFENSE
COUNSEL WAS INEFFECTIVE FOR NOT MOVING A
TFJUDGEMENT OF ACQUITAL OR ALTERNATIVELY STRIEL-
INE THE COURTROOM TFTRENTIFICATION ON THE GROUND
THAT THE PHOTO LINEUP WAS WITHOUT NOTICE TO y
AND IN THE ABSENCE OF DEFENSE COUNSEC, VIOLATED
THE SIXTH AMENDMENT RIGHT TO ASSLISTANCE OF
COUNSEL A5 WEW AS THE FIFTH AMENDMENT RIGHT.

THE COURT OF APPEALS FOR TH
€ FIFTH CIRCUOIT Rev—
ERSED AND ORDERED A NEW TRIAC AT WHICH THE

IN-CoURT TDENTIFICATION EVIDenNce wWAS To ee

EXCLUDED BECAUSE ©F THE STXTH AMENDMENT V1O-
LATION ... AND THE CoURT CONCLUDED THaT NO FTeTH
AMENDMENT RIGHT HAD BEEN VIOLATED. MORSOVCSR.
THE SUPREME COURT POINTED 0OUT THAT A De(:eNDA,\JrT
IS ENTITLED TO THE PRESENCE OF CoUNSEL AT ANY
STAGE OF THE PROSECUTION, FoRMAL ©R TNFORMAL,
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IN COURT OR oUT OF CouRT, WHERE COoUuNSEL'S AB-
SENCE MIGHT DEROSATE FRoM THE ACCUSED'S
RIGHT TO A FALIR TRIAL

CouNSEL ABKED THE WITNESS MITSS BEHERNS —TO

STATE THE DATE To THE UURY./MIﬁs bEHERNS 7
ANSWERED 02 /19 [07. DEFENSE COUNSE L Askep MISS
PEHERNS, “IS THIS AccoraTe7” THE WITNESS, MISS
BEHGRNS ANSWERED, “YES IT 15."

DEFENSE COUNBEL REPLIED, “FEBRUARY |9th 7"

AGATN, MISS BEHERNS ANswerzeD “Yes, s1R."

THE wrwess MISS BEHCJQN$ WA.S CoERCED Y THE

9TATE To AN6WER AFFIRMA‘[I\/E,(,\/ TO QUESTIONS
THAT WOULD POSTURE THE APDEL.LANT MR, WQo'reN

A5 THE PERPETRATOR. TOo ENSURGE “rHe JURY ‘s 6UIL‘1Y

VERDICT. THE RECORD REFLECTS SUCH Ccoercion.

(5E€)1T.p9- 4, LINE 22-22,

THE DEFENSE COUNSEL ASKLED THE WITNESS MISS BEHERNS,

(. pg. 115, LINE 7-10 ) “iouLD You AeRee THAT BASED oN

THAT STATEMENT THAT I JUST R&AD, THE ONLY DESCRIPT-

:EON THAT WE HAVE oF YoUR GIVING oF THE ROBBER. KWAS
A ESMALL DARK-SKINNED BLACK. MALE’ 77

THE WITNESS MISS BEHERNS, ANSWERGD “yes.”

(982 GPROUSE V. STATE 250 A, APP. 74 29 &.€. zd. 5o

A WITNESS FOR THE S5TATE TESTIFIED THAT SHE CoulD
NOT REMEMBER IF SHE HAD PREVIOUSLY MADE A STATE-

MENT THAT WAS INCONSISTENT WITH HER TRIAL TESTI-
MoNY. SUCH TESTIMONY WAS A SUFFICIENT FoUNDATION
To INTRODUCE THE PRIOR. INCONSIT STENT MATTERS
THRoUeHOUT sA1ID cAsE, AND THE EXCLOSION OF THE EVI-
DENCE WAS Reveas:zeus ERROR . DUE TO THE FACT THERE
ARE INCONSISTENCILES ANDP CONFLICTING TESTIMON-

1E9, STATEMGNTS AND OVERALL EVIDENCE IN ee/qs/a/-u_
IN APPELLANT'S c;Ase AND TRIAL MADE BY STATE’S

WITNESSES, THE APOELLAN‘I; MR, \/JooTeN/ IS REQRUIRED
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A REVERSAL WITH THE EXCLUSION OF THE EvViIDENCE
TS REVERSIBLE ., APPELLANT ARGUES THAT THE PHOTO ARRAY
LTNE UP CONSTIST OF SIX (&) PICTURES, WHICH INCLLDED
MR, WOoOTEN. FouR (4) OF THE ABOVE-MENTIONED PICTURES
CONTAIN A LINE BEHIND THE SUSPECTS” HeaDS, WHICH
LEAVES ONLY TWO (2) PICTURES TO CHOOSE FROM. ONE
(1) OF THE TWO (20 ©oF THE PICTURES IS THAT oF MR.
WOOTEN, THE APPELLANT. TN ADCTTION TO THAT THERE
IS A STRIP oF PAPER PLACED OVER THE APPELLANTS,

MR.WoOTEN'S, HEAD, WHICH POINTS DIRECTLY AT MR.
WoOTeN. SUCH MANIPUCATED EVIDENCE INDICATES MR.
WooTeN IS5 THE PERPETRATOR-, WHICH 15 A VioLAaTION
OF DUE PROCESS. MOREOVER , DEFENSE COUNSEL WAS IN-
EFFECTIVE Pecavse HE DID NOT DETERMINE THAT THE
EVIDENCE IN PRe-TRIAL IDENTIFICATION SHoULD BE
EXCLUDED, BECAUSE THERE WAS A ONE-ON-ONE MEETING
WITH THE VICTIM, MISS BEHERNS, AND INVESTIGATOR.
LONG. DURING SAID ONE-ON-ONE MEETING BETWEEN
THE VICTIM AND THE INVESTI&ATOR, INVESTISATDR.
LONG PRESENTED A SIX (&) PERSoN PHOTO ARRAY TO

THE VICTIMI, WHICH INCLUDED THE APPELLANT, MK .

WOOTEN. THE INVESTLIGEATOR'S PRESENTATION OF THE
SI% (©) PERSON PHOTO ARRAY, WHICH INCLVDED MR.
WooTEN ; TO THE VICTIN A MISS BEHERNS, wWAS
TMPROPER. AND LIKELN SU6EESTIVE . AT THE VERY
LEAST, IT WAS A ViotATIoN of DUE PROCESS
AAINST THE APPELLANT. DEFENPANT'S COUNSEL MR,
PARR, SHOULD HAVE PERFORMED HIS ovTY AND
ARGUED THE INVALTIDITY AND THE FAULTLNESS OF
THE ONE-ON-ONE PRESENTATION ©F THE PHOTO AR AY
PY INVESTIEATOR LONG, WHICH HE pID NOT. COUNSEL
SHOLLD HAVE ALSO REQUESTED A PHYSICAL LINE UP,
BEING THAT THE VICTIM, MTISS BEHERNS, WAS THE ONLY
pepro5oN WHO IDENTIFIED MR . WoOoTEN As THE PERPETRA-
ToR. |
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(SEE D BRODES V. STATE zoo4 6A. APP LEXIS (047
(6A. CT APP AVGE. 5, 2004 )

THE RIGHT TO COUNSEL AT IDENTIFICATION ApPLIES

AT ANY STAGE OF A4 PROSECWTION, NOT MERELN WHEN
A SUSPECT IS ARRESTEPRL TIN AFFIRMING THE CONVICT~

:IOI\‘ THE COURT POINTED OUT THAT DUE PROCES S ADE -
QUATEDI PROTECTS A PERSON WHO HAS NOT BEEN FORMER -
LY CHARGED FROM DUOEESTIVE IDENTIFICATIOCN AND
POINTERD OUT THE INTEREST OF SOCTETY IN THE PROMPT
INVESTIEATION OF UNSOLVYED CRIMES. THERE WAS NO
DESCRIPTION, NARRATED BY THE VicTIM OF ANY KIND
OF THE PERPETRATOR.

¥ KTIRBY V. TLLINOIS

FURTHERMORE, IT HAS BEEN POINTED OUT THAT A PHOTOD
ARRAY TI6 A LESS RELIABLE MEANS OF IDENTIFICATION
AS A FACTOR. WHICH MAY BE USED IN DETERMINING
WHETHER. AN IDENTIFICATION WAS RELIABLE. (S€€D
PRE-TRIAL IDENTIFICATION SCOPE (6-2). TN SoMme OF
THESE TNCIDENTS, THE ENIDENCE HAS BEEN EXTREMELY
WEAK. . IT HAS BEEN STATED THAT ERRONEOU S IDENTIF1-
cATionN OF THE ACCUSED CONSTITUTES THE MATOR.

CAUSE OF KNOWN WRONGEUL CONVICTION. REVERSABLE
ERROR. CHARGES TNSTRUMENTS BY TWO (2D OR MORE wWAYS
WHEN THE INDICTMENT CHARGES IT WAS COMMITTED
BY ONE (1) SPECIFIC METHOD. TF THERE IS A REASDNABLE
SSIBILLITY THAT THE JURY CONVICTED THE APPELLANT OF
THE CONVICTION OF A CRIME IN A MANNER NOT CHARGED
IN THE INDIC‘TMEN“T THEN THE CONNICTION IS DEFECT-
IVE BECAUSE OF A FATAL VARIANCE BETWEEN THE
PROOF AT TRIAL AND THE INDICTMENT RETURNED Y
THE eranND TJURY,

REFERENCE Tl.pg.1q LINE 17-19 WHERE THE COURT STATES TO
THE WITNESS “‘M16S BEHERNS IN REGARD TO HER KNOWLEDGE

AND S‘rATeMEKl‘T OF THERE BGINe THREE (3) CAMERAS IN
THE CONVENIENCE STORE WHEN AND wWHERE THE ROBBERY

ac_wneo/ ‘BUT IF THERE WERE ANOTHER ONE (CAMERA )/ IT
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WOULLD HAVE BEEN ON HERE. IS THAT CORRECT \wzTNness?”

THE WITNESS,K MISS BEHERNS STATED: “YEsS sIR.“
AT A LATER POINT THE DEFENDANT ASKED THE WITNESS
7

MR.. RHODESWERTH, IF DEFENDANT HAD MISSED ANY DAYS

FRo vdomc/ WHICH wWouLD ImMPLY DeFENDANT/ MR, woo-rerxlj

WAS ON THE J08 SLTE. MR RHODESWERTH, THE WITNESS
7/

WAS THE DEFENDANT 5, MR, WOOTEN'S, EMPLOYER AT
THE TIME oF THE ROBBERY TN DEFENDANTS CASE.
MAR.WOOTEN, THE DEFENDANT, WAS ATTEMPING To ES5-
TABLIS H HLS ALIBTL BY ALLOWING THE WITNESS,
MR. PRHODES WERTH, TO SHOW THE COURT AND THE TURY
THAT THE DEFENDANT, MR. WOoTEN, WAS IN A LocATIoN
OTHER THAN THE SCENE OF THE CRIME AT THE RECEVANT
TIME, (SH€EEV TI. Pg- 219, LINE B-15, SuBSEquUeNTLY, THE
COURT INJECTED "AND STATED TO THE DEFENDANT :

UTHAT & ASKED AND ANSWERED, AND THAT/s AN ARGU-
MENT.”
AT THIS TUNCTURE, THE COURT EXERCISED PRETJVPICE
TOWARD THE DEFENDANT, MIR.WOOTEN, BY NOT ALOWING
“THE DEFENDANT TO BUILD HI1IS DEFENSE WITH THE
WITNESS ' CAITICAL TESTIMONY. THE COURT S APPLET-
cATION OF THE SAME STYLE OF QUESTIONING AND
ANSWERINE WAS EXecUTED WHEN THE CeURT STATED,
UIF THERE WERE ANOTHER ONE TT wioui LD HAVE BEEN

ON HERE." THE coURT MAY NOT COMMENT ON THE EVIDENCE
THAT YET HAVE BeEN PROVEN, OR. WHAT WAS ADPED oR.
WHAT WAS “TAKEN. IN 1r.pj, 224 LINE 13-19, THE CouRT
DENTIED MR WOOTEN OF PLANING THE VIDEO (DVD?D
EVIDENCE A5 THE PROSECUTOR WAS PERMETTED. sucit
CONDUCT BY THE COURT DISPLAYED PREIJVDICE AND
pras ©N THE COoURT'S BEHALTF, ALSO, THE DEFENDANT
WAS FURTHER HARMED BY TiHEé CouRT NOT AUOWTENS

THE DEFENSE WITNESS TO TESTIFY THAT THE PERSON
TN THE VIDEO IS5 NOT THE DEFENDANT, MR, WooTeEN,
BELAUSE OF THE VARIOUS DIFFERENCES IN PHYSICAL.
TRALTS, T &. THE PERPETRATOR BEINE BOWLEGGED

AND THE PLAINLY VISIBLE SCAR ON MR. WOoOTEN ‘'S
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RISHT ARM. THIS WAS VERY CRITICAL IN AppPe L-—
LANTS TRIAL. MOREOVER, DEFENDANT REPRESENTED
HIMSELF, PRO SE, AND SHOULD HAYE BEEN ERANTED
THE SAME RIGHTS AND ACcESS AS ACTING AND/OR
STANDBY CONSEL. IN MR WCOTEN'S CASE , THE APPEL-
LANT, MA. WOOTEN, MoyeD THE COUET To cmu—éNéE

THE INDICTMENT (5€€)M 227 (INE (@-16. TN T 227,
LINE 23-25, THE CoOURT RE&PON DED : “TE You CoNTEND

THAT THERC s SOME TECHNZCAL DEFECT IN THE
INDICTMENT, ..
THE DEFENDANT RepPLIED, ‘NESG STR.

(S5EEN TN 228 LINE | AND 2
BECAUSE WE ARE NOw Heee AT TRZAL.”
THE DEFENDANT ANSWERED THE COVRT Y STATING,
"THAT COMES FRomM NOT BEIN6 REPRESENTED BY
COUNSEL.. " 50 THE COURT PRESERVED THAT onN ANY
APPEAL TO THE COURT ©F APPEALS, THE SUPREME
COUVRT, THE U.5. DISTRICT caua‘r AND 50 FORTH.
ALSO, MR WOOTEN ASSERTS WHERE EVIDENCE PRO-
DUCED AT TRIAL VARIES FROM WHAT Is 4uceoeD
IN THE INDICTMENT, T HERE FORE VARIANCE HAS
OCCURED AND THE DE‘FCND‘}N‘T MR. WOOTEN, IS RE—
TRED TO SHOW THAT HIS RTIOHTS WERE SUBSTAN -

TIAWY PREJVOICED FN ORDER TOo B& ENTITLED TO
A RENERSAL., U.S5.C.A. CONSTITOTFONAL AMENDMENT

&5—Td ~AN AMENDMENT TO AN INDICTMENT OCCURS
WHEN THE ESSENTIAL ELEMENT OF THE OFFENSE
CoONTAINGD TN THE INDICTMIENT ARE AL TERED TO

PROADPEN THE POSSELLE BASTS FOR CONNMIACTFON
BEYOND WHAT I5 CONTAFNED IN THE INOICTMENT,

AND A VARIANCE ocCurkS WHEN FACTS PROVYED AT _TIQJAL.
DEVIATE FROM EACTS CONTAENED IN THE TNDICTMENT

PUT ESSENTIAL BLEMENTS OF OFFENSE ARE THE
SAME.,
ACCORDING TO MR.WOOTEN'S FNDICTMBNT, CooNT 1L
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DOES NOT INCLUOE THE HANDGUN A5 STATED I

Ct. 2,2, AND C+.4. IT USES THE LANGUABE “APpeAR.’
THE INDICTMENT SHOULD SET oUT THE ALLEOED OFFENSE
WITH AN OPPORTUNITY TO PREPARE A DEFENSE.
THEREFORE  ACCORDING TO THE STATUTE Re WINSHIO:
UNDER THE STATE AND FeD&RAC L.A-W/ THE STATE

DID NOT MEET ITS BURDEN OF PROOF A5 5TATED In
THE INDICTMENT, IN MR. WOOTEN'S  THE APPEUANT'S,
CASE, THE STATE DID NOT PROVE THERE WAS A GUN

OR THAT APPELLANT WAS IN PassessToN OF onNe AND
POINTED SATD GUN AT THE YICTIM, MISS BEHERNS,
THE INVALFD INDICTMENT TN APPELULANT'S CASE
SHoULD HAVE BEEN QUASHED . (¢.) UNDER DUE PROCESS
LAWS OF FIFTH AMENDMENT, THE STATE 15 ReEQUTR -
ED TO PROVE, PEYOND A REASONABLE POVET EVERY
ELEMENT OF THE CRIME WHICH A DEFENDANT IS
CHARGED.

U.5. V. ALLEN, 385 F. 24. o4, 049 (Tth c1R. 2004 )~
PROSECUTION'S FAILURE To PROVE BEYOND RcAHONABLE
DoLBT FELON 5TATUS OF DGFENDANT REGULIRES A REVERSAL
OF CONVZECTFON FOR ASSAULT WITH INTENT TO MURDER.
MR. WOOTEN, THE APPELLANT, SHOLD RBE ACQUITTED OF TH1S
CHARGS ! AGERAVATED ASSAUUT. THE REASON FOR sucH IS

THAT THERE 15 NO WEAPON FoR THE ASSALCT WITH INTENT

TO MURDER.,

HENSLEY V. STATE, CLTE 1906, SE. 2d. 729 CoDE: 20~ 1802
@) 20-1912, 20, 1901, Z, 1902 . REVERSED.

HFATLURE TO CHARGE THE TURY ON THE LESSER INCLLVD™
IN& OFFENGE OF ROBBERY 8Y INTIMTOATION AND THEFT

TAKING ... THE CouRT FAILED To RECOGNIZE AND
SZ—'TJ‘-M/-\TEL\( CONSIDER ITS VAST PISCRSTION wWHEN

' ‘ i T, IN
HE JURY ACQUITTED M. NDOTBN , THE APPE&LANT,
Z:ra)N*r 2 (c+.3)D: POSSESSTON OF A 'F:m—snem DURING THE

COMMTISSION OF 4 CRLME (S,

[T e FATLURE TO EXERCISE DISCRETION WHEN THE

Law VESTS DISCRSTFON N A JUD6E F95 REVERSTILLE

. . 5 &
ERROR_. ! GRESHAM V. STATE, 281 6A. APP_ilg 117, 035
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2d, 36, (2006).

(56€)U. 5. V5. CARTWRIOHT 6E.3d. 294 (&% 1993 -

JURY CHARGE MUST BE POTH LEGALLY ACURATE AND
FACTUALLY 5UPPORTABLE, COURT MAY NOT TNSTROCT THE
JURY ON CHARGE THAT TS5 NOT SUPPORTED BY EVIDENCE.
IN MR.WOOTEN 'S, THE APPELLANT'S, CASE, AFTER view-
ING THE EVIDENCE TN THE LTIOHT MOST FAVORABLES TO
THE DEFENDANT ANY RATIONAL TRIER O©OF FACT CoulD
HAVE FOUND THE DEFGNDANT INNOCENT WITH THE
ESSENTIAL ELEMENTS BEING ACQULTTTED OF THe HANDeUN
PSYOND A RCASONAPLE DOVBT, “THERE WAS NO gy oence
1N APPELLANT'S TRIAC TD SVPPORT THE STATES cHAReEcS
AND FT FAZILED TO LE6ALLY MEET TTS BURDEN ©OF PROF
IN THE INDICTMENT BEYOND REASONABLG ooUeT, AND
BEIN 6 THAT THE APPELLANT, MK WODTEN, WAS DISSATIS—
FIeED WITH THE VERDICT TUDGEMENT AND SENTENCE
IMPosSED IN Hi5 case. HOWEVER, A cODE SECTION
STATES THAT AN OFFENSE MAY BE COMMITTED TN MORE
THAN ONE (1) WAY AND AN INDICTMENT CHARGE THAT
THE OFFENSE WAS' COMMIETTED IN ONE CI1) WAY, THE
CHARGE OF THE Cope SecTEoN MUST BE Fowow ED BY A
CHARGE THAT THE JURY 15 NOT AVUTHORIZED TO CONNICT
UNLESS THE JURY FINDS THAT THE OFFENSE WAS
COMMZITTED IN THE MANNER CHARGED IN THe INDICT-

MENT,
THUS, TT 15 REVERSIRLE ERROR TO CHARGE THAT A

cCPIME MAY BE CovMM1TTeD BY EITHER. OF TwD (2)
METUHODS WHEN THE INDICTMENT CHARBE S IT WAS
COMMITTED BY ONE ) 8PECT FIC METHOD AND THEN
CHAREE THE TJURY THAT THEY MAY CoNVECT THE DEFEND-
ANT IF THEYX FIND HE COMMITTED THE OFFENSE BY A
METHOD OTHER. THAN THE S5PECIFIC TYPE CHARGED IN
THE FENPICTMENT.

APPELLANT HEREBY MoVvES THE APPELLATE CourRkT TO
VACATE SENTENCE ITMPOSED TN TH1IS CASE PASED
VbonN THE FOLOWING GRoUNDS ¢

1)THE VERDICT T9 CoNTRARY To EVIDENCE aAnND
WITHOUT EVIDENCE To SUPPORT LT

(&)




2.) THE VERDICT TS5 DECIDEPLY AND o5TRONG6LY

PRESEGNTED AT TRITAL.
3. ) THE VERDICT T5 CONTRARY TO LAW AND conNTRARY
TO PRINCIPLES OF JUSTICE AND E®RULITY,

4) CoNSTITUTIONAL LAW 206 (7) FIFTH AND EOORTEENTH
AMENDMENTS B6VARANTEE OF DUE PROCESS OF LAaw
PROTECTS ACCLOED AGAINST CONYICTION cveePTION
UPON PROOF BEYOND A REASONABLG DOUBT OF eNeERY

FACT NECESSARY TO CONSTITUTE CRIME WITH WHICH
He 19 CHARGED.,

5.) CRIMINAL LAW S6l () PROSECUTION MUST PROVE BEYOND
A REASONABLE DOUBT DEFENDANTS &UILT OF EVERY
ELEMENT OF CHARGED OFFENGE,

CICRIMINAL LAW 753.2  TUDGE MAY NOT DIRECT A
VERDFCT OF GULLTY NO MATIGR- Howl CoNCLUSITIVE

THE EVIOEBN(S.
ConNcLvszonl

MR. WOOTEN'S , THE APPELLANT'S, CONVZCTTON SHOULD
PE VACATED- COUNSEL FOR THE STATE IMPROPERLN
AROGUED HIS PERSONAL RELIEF THAT MISS BEHERNS
WAS A CREDIBLE WITNEES, A FACTOR WHICH CHIEFLY
CONTRFRUTED TO THE RETURNED VERDICTS TN
APPEULANT'S CASE . MR WOOTEN'S CONVICTIONS S5HOULD
ALSO PE VACATED BECAVLSE THE COURT ERRED IN
FORCINE& AND PERMZTTING THE& APPELLANT, MR. WOCOTEN,
“TO PROCGED PRO - SE THROUV6HOUT HIS TRITAL.
ALTERNATIVELY, THE SENTeNCes TIMPOSED FN THIS
CASE SHOULD BE VACATED. THE COULRT ERRED TN IM-
POSTNG THE RECIDIVIST SENTENCE IN THIS CASE.




CERTIFICATE OF SERVICE

T HERERY CERTIFY THAT L HAVE THLIS pAY
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